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Legislation effective July 1, 2011, makes changes in CHINS, Guardianship, Paternity, Dissolution, and Adoption law in Indiana.  These changes provide new ways to impact children’s lives positively.  Citations to Indiana laws are in bold type in this paper.  The full text of the laws can be found at www.in.gov/legislative.  Click on Constitution and Statutes on the home page, then Indiana Code.  Guardianship laws are in Title 29.  The other laws discussed herein are in Title 31.
1. Alleged fathers are defined as parents for the CHINS and involuntary termination case.  IC 31-9-2-88.  This law impacts children because alleged fathers are now officially legal parties to the CHINS and termination case.  If the alleged father denies the CHINS petition, the court will need to hold a factfinding hearing.  Alleged fathers can be required to participate in DCS services to promote safe reunification.  Alleged fathers’ failures to cooperate with or profit from services can form a basis for involuntary termination.  The new law may also be interpreted to allow alleged fathers’ relatives to be considered to be the child’s relatives for placement options.  Sometimes more than one man is identified as an alleged father.  DNA testing by a certified lab will be needed to identify the child’s biological father.
2. Juvenile court may order the custodial parent, guardian, or custodian to make the child available for an interview by a Department of Child Services caseworker who is conducting an assessment of a report of child abuse or neglect.  IC 31-33-8-7.  This law impacts children’s safety by providing a legal means for DCS to obtain a court order requiring the parent, guardian, or custodian to cooperate with DCS on a child interview.
3. Juvenile court CHINS or delinquency orders that modify dissolution orders on custody, parenting time, or child support survive termination of the child’s CHINS or delinquency case until the orders are modified by the dissolution court.  IC 31-30-1-12.  This law allows CHINS or delinquency orders from juvenile court to have an ongoing legal effect after the CHINS or delinquency case is closed by juvenile court.  The juvenile court orders are valid until the dissolution court enters different orders as the result of a parent’s or third party’s request.  Many parents cannot afford attorneys or are not able to receive free legal services to request changes in orders.  The new law promotes stability for children.

4. Juvenile court CHINS or delinquency orders that establish or modify paternity of a child survive termination of the child’s CHINS or delinquency case until the orders are modified by paternity court.  IC 31-30-1-13.  This law allows CHINS or delinquency orders from juvenile court to have an ongoing legal effect after the CHINS or delinquency case is closed.  The juvenile court orders are valid until the paternity court enters different orders as a result of a parent’s or third party’s request.

Guardianship Legal Changes

5. Temporary guardianships can be in effect for up to ninety days.  IC 29-3-3-4.  The previous maximum time period for a temporary guardianship to remain in effect was sixty days. The new law allows a temporary guardianship to be in effect for thirty additional days.  The new law allows more time for the court to enter a regular guardianship order and therefore more time for a GAL or Court Appointed Special Advocate appointed by the court to investigate and report on the child’s best interests.

6. A parent may designate a standby guardian for a period of ninety days for his or her child in a notarized, written declaration.  IC 29-3-3-7.  This law contributes to a child’s security by allowing a standby guardian to care for the child for up to ninety days if the parent dies or becomes incapacitated.  The law allows parents to designate a standby guardian in writing without filing a court case.  The law could help parents such as a soldier facing deployment or a patient facing serious surgery to provide a standby guardian for the child.  The designated standby guardian may file a petition for guardianship, in which case the written declaration is effective until the court rules on the petition even if more than ninety days has passed.  DCS, probation or a juvenile court shall consider the declaration when determining the placement of a CHINS or delinquent child, but the declaration is not binding upon DCS probation, or the juvenile court.
7. DCS must receive notice of and be allowed to participate in a guardianship hearing if a CHINS petition has been filed or a program of informal adjustment is pending.  IC 29-3-5-1.  This law impacts children by allowing DCS to provide information to the guardianship court on children who are currently being served in a CHINS case or an informal adjustment.

8. In its order creating a guardianship for any child, a probate or juvenile court may require that the child reside with the guardian until the guardianship is terminated.  IC 29-3-89.  This law provides a clear guideline requiring the guardian to provide a home for the child where the child will reside until the guardianship is terminated.  The judge determines whether to make this order at the time the guardianship is established.  If the guardianship is the CHINS permanency plan and the judge makes this order, the guardian cannot return the child to the parents without asking the judge to terminate the guardianship.  If a petition to terminate the guardianship is filed and the child was a CHINS or the subject of an informal adjustment, the court must notify DCS of the petition to terminate the guardianship.  See 10 below.  A GAL or Court Appointed Special Advocate appointed for the child in the guardianship case could recommend that the court order the child to reside with the guardian.
9. In its order creating a guardianship for any child, a probate or juvenile court may establish terms and conditions that a parent must meet in order to seek termination of the guardianship.  IC 29-3-8-9.  This law provides more stability and safety for a child because the parent must improve his or her situation before asking the court to terminate the guardianship.  The child’s GAL or Court Appointed Special Advocate could recommend the terms and conditions which the parent must meet.  Because other new situations may arise, the recommendation should state that the completion of the proposed terms and conditions should not be considered as the only criteria for termination of the guardianship.  The law also states that the court may terminate the guardianship only if the parent complies with the terms and conditions and proves current fitness.
10. If the child was formerly a CHINS or the subject of an informal adjustment and a guardianship was established, the court must notify DCS of any hearings to modify or terminate the guardianship or if the guardian resigns, dies, or is removed.  DCS may present evidence at the hearing on the guardianship.  IC 29-3-8-9.  This law allows DCS to present evidence, including information on parental fitness, the appropriate placement, and the child’s best interest when a guardianship termination or other change is being considered by the court.  DCS should use its records on the parental history of abuse or neglect in making the recommendation.  The GAL or Court Appointed Special Advocate, if appointed by the court on the new guardianship issues, could also provide valuable historic and current information.
Paternity and Dissolution Legal Changes
11. Paternity and Dissolution courts may require a noncustodial parent to complete a batterer’s intervention program certified by the Indiana Coalition Against Domestic Violence as a condition of granting unsupervised parenting time.  IC 31-14-14-15 and IC 31-17-2-8.3.  This law allows the court to order treatment for any parent who has been convicted of a crime involving domestic or family violence that was witnessed or heard by the child.  The parent must complete the treatment before being granted unsupervised parenting time (visitation).  The website for the Coalition is www.icadvinc.org and the telephone number is (317) 917-3685.  The list of Batterer’s Intervention Programs certified by the Coalition may be accessed by clicking on Programs & Services on the Coalition website.
Adoption Legal Changes
12. Criminal convictions by adoption petitioners which prevent the court from granting an adoption have been modified.  IC 31-19-11-1.  This law was amended, removing criminal convictions for attempt or conspiracy to commit one of the listed felonies as reasons for denial of an adoption.  The law was also amended, clarifying that the court is not prohibited from granting an adoption based on the adoptive parent’s felony convictions for battery, criminal confinement, carjacking, arson, and weapons felonies under IC 35-47 or IC 35-47.5 if the date of the conviction did not occur within the immediately preceding five years (new language underlined).
13. A juvenile delinquency adjudication for listed acts that would be a felony if committed by an adult or a criminal conviction for a felony not listed in IC 31-19-11-1 is a permissible basis for the court to deny a petition for adoption.  The law was amended, adding a juvenile delinquency adjudication for one of the following acts as a permissible basis for a court to deny an adoption (new language underlined).  These acts are:

1. Murder (IC 35-42-1-1)

2. Causing suicide (IC 35-42-1-2)

3. Assisting suicide (IC 35-42-1-2.5)

4. Voluntary manslaughter (IC 35-42-1-3)

5. Reckless homicide (IC 35-42-1-5)

6. Battery as a felony (IC 35-42-2-1)

7. Domestic battery (IC 35-42-2-1.3)

8. Aggravated battery (IC 35-42-2-1.5)

9. Kidnapping (IC 35-42-3-2)

10. Criminal confinement (IC 35-42-3-3)

11. A felony sex offense under IC 35-42-4

12. Carjacking (IC 35-42-5-2)

13. Arson (IC 35-43-1-1)

14. Incest (IC 35-46-1-3)

15. Neglect of a dependent (IC 35-46-1-4(a)(1) and IC 35-46-1-4(a)(2))

16. Child selling (IC 35-46-1-4(d))

17. A felony involving a weapon under IC 35-47 or IC 35-47-5

18. A felony relating to controlled substances under IC 35-48-4

19. An offense relating to material or a performance that is harmful to minors or obscene under IC 35-49-3

20. A felony under the laws of another jurisdiction, including a military court, that is substantially equivalent to any of the offenses listed in subdivisions (1) through (19).
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�  Disclaimer:  Kids’ Voice and Children’s Law Center staff do not provide legal advice, and neither this presentation nor any other communication you have with any of them creates an attorney-client relationship with you.  You should consult your own attorney before taking or failing to take any legal action based on the content of this document or any other communications with Kids’ Voice of Children’s Law Center staff.
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